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Environmental Rights in the European

Community
By DNAH L. SI-ELTON*
The Treaties creating the European Community' contain neither

a catalogue of human rights nor a reference to environmental protection. This is not surprising, given the focus of the Community,' as well
as its relatively early date of inception. The language closest to both
subjects is contained in article 36 of the Treaty of Rome, which states
that provisions of the Treaty "shall not preclude prohibitions or restrictions ...justified on grounds of... the protections of health and

life of humans, animals or plants."'3 Despite their general absence
from Community documents, both human rights and environmental
protection have found their way into Community law as it has evolved
over more than three decades. The evolution has not produced a declared human right to an environment of a particular quality; however, it has resulted in certain guaranteed environmental rights,4
including the right to receive environmental information, the right to
participate in decisions affecting the environment, and the right to ac* Professor of Law, Santa Clara University. This article was presented in March
1993 at the Hastings International and Comparative Law Review's Eleventh Annual Symposium on International Legal Practice, "The European Community in Evolution: Toward
a Closer Political & Economic Union."
1. "European Community" or "Community" refers to three separate Communities:.
European Coal and Steel Community (ECSC), European Atomic Energy Community
(EURATOM), and the European Economic Community (EEC). TREATY ESTABLISHwnG
THE EUROPEAN COAL AND STEEL COMMUNrrY [ECSC

TREATY]; TREATY ESTABLISHING

TH EUROPE" ECONOMIC CoMUNITY [EEC TREATY], [hereinafter Treaty of Rome];
TREATY ESTABLHIN G THE EUROPEAN ATOMIC ENERGY COMMUNrrY [EURATOM

TREATY].
2. Article 2 of the Treaty of Rome describes the Community's task in general: "by
establishing a common market and progressively approximating the economic policies of
Member States, to promote throughout the Community a harmonious development of economic activities, a continuous and balanced expansion, an increase in stability, an accelerated raising of the standard of living and closer relations between the Member States
belonging to it."
3. Treaty of Rome, supra note 1, art. 36.
4. For a general discussion of environmental rights, see Dinah Shelton, Human
Rights, Environmental Rights, and the Right to Environment, 28 STAN. . INT'L L 103
(1991).
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cess remedies for environmental harm. These are among the few
human rights explicitly guaranteed in Community texts.
The present article will discuss the development of environmental
rights in the Community. Part I will review the elaboration of a fundamental rights doctrine in the Community and examine the development of Community environmental policy. Part II will analyze the
specific environmental rights guaranteed in Community law. The conclusion will discuss some of the problems of balancing human rights
and environmental and economic concerns in Community law.
PART I
A. Fundamental Rights
Although a few specific provisions prohibit discrimination 5 and
guarantee freedom of movement, 6 the Treaty of Rome contains no
reference to human rights in general.7 It became evident very early
that fundamental rights guaranteed by the constitutions of member
states could be threatened by the implementation of Community economic law. In addition, all member states of the Community are parties to the 1950 European Convention for the Protection of Human
Rights and Fundamental Freedoms,8 and its protections also could be
undermined by Community acts. The conflict between national
human rights guarantees and Community law was posed to the Court
of Justice, whose function is to ensure "that in the interpretation and
application of this Treaty, the law is observed." 9
In a series of cases, the Court of Justice rejected the argument
that a national constitutional provision could override Community
law; however, it found that the broad principle of legality, to which all
activities of the Community and its institutions are subject, requires
5. See, e.g., Treaty of Rome, supra note 1, art. 7 (no discrimination on the grounds of
nationality); art. 40 (no discrimination between producers and consumers of agricultural
products); arts. 48, 52, 60 (guaranteeing equal rights of Community nationals in employ-

ment, right of establishment, and right to provide services); art. 119 (equal pay for men and
women).

6. Id. arts. 48, 52.
7. Fundamental rights were mentioned in article 3 of the 'Ieaty of 27 May 1952
establishing the European Defence Community, which never entered into force, and in a
draft statute on the creation of a political community. See Pierre Pescatore, The Context
and Significance of FundamentalRights in the Law of the European Communities, 2 Hum.
Rrs. L.J. 295, 296 (1981).
8. European Convention on Human Rights, Nov. 4, 1950, Europe T.S. No. 5.
9. Treaty of Rome, supra note 1, art. 164.
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Community acts to conform to generally accepted human rights. 10
Subsequently, in more than a dozen cases, the Court has considered
the applicability of various provisions of the European Convention on
Human Rights: the right to property (article I of the First Protocol),"
due process rights in civil and criminal proceedings (article 6),21 the

right to privacy (article 8),' s the right to freedom of expression (article
10),14 the right to freedom of association (article 11),15 the right to
non-discrimination in the exercise of rights (article 14)16, and the right
to pursue a remedy by judicial process (articles 6 and 13).17 In the
Watson and Belmann Case'8 , the Advocate General expressed the
opinion that the European Convention on Human Rights cannot be
regarded as incorporated into the Community legal order; it can, however, establish principles common to the member states. The Court's
current formula is stated as follows: "Fundamental rights form an integral part of the general principles the observance of which the Court
of Justice ensures in accordance with constitutional traditions common to the member states and international treaties on which the
member states have collaborated or of which they are signatories." 19
The Court, thus far, has not invalidated Community action because of incompatibility with human rights guarantees. It has, however, condemned member state action. For example, it found
unlawful the British prosecution of one Captain Kirk for illegal fishing
off the coast of England.20 The government claimed the national mea10. Case 1/58, Stork v. High Authority of the European Coal and Steel Community,
1959 E.C.R. 17; Case 29/69, Stauder v. City of Ulm, Sozialamt, 1969 E.C.R. 419; Case Ill
70, Internationale Handelsgesellschaft v. Einfuhr- und Vorratsstelle fur Getreide und Futtermittel, 1970 E.C.R. 1125.
11. Case 44179, Hauer v. Land Rheinland-Pfalz, 1979 E.C.R. 3727, 3744-50; Case 1271
80, Grogan v. Commission, 1982 E.C.R. 869.
12. Case 9879, Pecastaing v. Belgian State, 1980 E.C.R. 691,716,725-27; Joined Cases
2091215 & 218178, van Landewyck et al. v. Commission, 1980 E.C.R. 3125,3248, paras. 8081; Joined Cases 50 & 58/82, Administrateur des Affaires Maritime, Bayonne v. Marina et
al (Spanish Fishermen Cases), 1982 E.C.R. 3949.
13. Case 136179, National Panasonic (U.K.) Ltd. v. Commission, 1980 E.C.R. 2033,
2056-58, para. 19.
14. Joined Cases 43 & 63/82, VBVB & VBBB v. Commission, 1982 E.C.R. 1241;
Joined Cases 60 & 61/84, Cin~th6que S.A. et al. v. Fdration Nationale des Cinemas Franqais, 1 C.M.L.R. 365 (1986).
15. Case 36175, Ruti v. Minister for the Interior, 1975 E.C.R. 1219.
16. Spanish Fishermen Cases, 1982 E.C.R. 3949.
17. Case 222/84, Johnston v. Chief Constable R.U.C., 1986 E.C.R. 1651.
18. Case 118175, Watson & Belmann, 1976 E.C.R. 1185, 1206.
19. See, eg., National Panasonic, 1980 E.C.R. at 2057; Case 4/73, Nold v. Commisssion,
1974 E.C.R. 491, 506; Hauer, 1979 E.C.R. at 3743-44.
20. Case 63183, Regina v. Kent Kirk, 1984 E.C.Rt 2689.
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sure applied retroactively. The Court rejected the government's claim
on the basis that
the principle that penal provisions may not have retroactive effect is
one which is common to all the legal orders of the member states
and is enshrined in Article 7 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms as a fundamental right; it takes its place among the general principles
of
21
law whose observance is ensured by the Court of Justice.
In support of the Court's approach to incorporating human
rights, the European Parliament, the Council, and the Commission
adopted a Joint Declaration in 1977 which "stress[ed] the prime importance they attach to the protection of fundamental rights, as derived in particular from the constitutions of member states and the
European Convention on Human Rights and Fundamental Freedoms."' The Declaration provided that "in the exe:rcise of their powers and in pursuance of the aims of the European Communities they
respect and will continue to respect these rights."'
The institutions of the European Community have proposed accession to the European Convention, but due to legal and political
opposition, the proposal has not gone forward.24 In a memorandum
adopted April 4, 1979, the Commission strongly favored formal adherence of the Community to the European Convention.- However, the
Commission memorandum also discussed the option of drafting a
Community catalog of human rights.26 The European Parliament has
called for the drafting of such a catolog since its Resolution on European Union of July 10, 1975.27
Recently adopted and proposed changes to the Treaty of Rome
incorporate references to human rights. In its preamble, the Single
European Act states that the contracting parties are "determined to
work together to promote democracy on the basis of the fundamental
rights recognized in the constitutions and laws of the member states,
in the Convention for the Protection of Human Rights and Funda21. Id.

22. 1977 O.J. (C 103) 1.
23. Id.

24. Commission Memorandum on the Accession of the European Community to the
European Convention on Human Rights, BULL., EC (Supp. Feb. 1979), adopted April 4,
1979.
25. Id. at 5.

26. Id. at 8.

27. 1975 OJ. (C 179) 28.
28. Single European Act, 1987 O.J. (L169) 1.
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mental Freedoms and in the European Social Charter, notably freedom, equality and justice.

'2 9

The Treaty on European Union

(Maastricht Treaty) goes further: "The Union shall respect the fundamental rights and freedoms recognized by the Convention on the
Safeguard of Human Rights and Fundamental Freedoms."' 3
These changes have been accompanied by further action in the
field. A Community Charter of Fundamental Social Rights of Workers was adopted by the Council in December 1989.31 The Charter
provided a mandate for a program of action and called for regular
reporting on implementation of the Charter principles? 2 Its provisions include declarations regarding the right to information, consultation and worker participation as well as the right to health protection
and safety in the workplace. A Social Charter Action Program was
adopted by the Commission to implement the Charter.33
In sum, the Community has developed a human rights doctrine
through the Court and made textual changes that incorporate human
rights expressions from both national law and the European Convention on Human Rights.
B. Community Environmental Policy
The first Community directives concerning problems of environmental protection were issued in the 196s1 in order to harmonize
national law on selected subjects. The United Nations Conference on
the Human Environment, held in Stockholm in 1972, led to expression
of more widespread environmental concern. As a result, the Paris
Conference of the Heads of States and Governments, held in conjunction with the Stockholm meeting, adopted a Declaration which made
environmental protection part of Community policy:
Economic expansion is not an end in itself. Its firm aim should be
to enable disparities in living conditions to be reduced. It must take
29. Id. para. 3.
30. Treaty on European Union, Feb. 7, 1992,31 LLM. 247 (1992) [hereinafter Maastricht Treaty].
31. Community Charter of the Fundamental Social Rights of Workers, [Agence Europe], Dec. 11-12,1989, No. 5151, at 3; European File, Community Charter of Fundamental
Social Rights of Workers, May 1990 at 2.
32. The first report was presented by the Commission in December 1991,

COM(91)511.
33. EC Commission, Social Charter Action Program, COM(89) 568.
34. The first directive on the environment was Directive 67/548 On the Classification,
Packaging and Labelling of Dangerous Substances, 1967 OJ. (L 196) 1, (amended by 1979

o.1. (L 259) 10.
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place with the participation of all the social partners. It should result in an improvement in the quality of life as well as in standards
of living. As befits the genius of Europe, particular attention will be
given to intangible values and to protecting the environment, so that
progress may really be put at the service of mankind.35
The general framework of Community environmental policy is
found in the five Action Programs adopted to date.36 The Council,
when adopting the European Communities' First Action Program on
the Environment (1973-1976), declared that the task of promoting
harmonious development of economic activities and continued and
balanced expansion
cannot now be imagined in the absence of an effective campaign to
combat pollution and nuisance or of an improvement in the quality
of life and the protection of the environment; the improvement in
the quality of life and the protection of the natural environment are
among the fundamental tasks of the Community.37
The objectives of Community environmental policy, as set forth
in the First Action Program (1973-1976), were to improve the setting
and quality of life. To this end, the policy was to achieve the following
objectives:
- prevent, reduce and as far as possible eliminate pollution and
nuisances;
- ensure sound management of and avoid any exploitation of resources or of nature which causes significant damage to the ecological balance;
- guide development in accordance with quality requirements, especially by improving working conditions and the settings of life;
- ensure that more account is taken of environmental aspects in
town planning and land use; and,
- seek common solutions to environment problems with states
outside the Community, particularly in international
organizations.
Nothing in the statement of objectives directly mentions environmental rights. However, the Action Program's ninth general principle
35. E.C. Commission, 6th General Report (1972), at 8.
36. First Program of Action on the Environment, 1973 O.J. (C 112) 1; Second Program
of Action, 1977 O.J. (C 139) 1; Third Program of Action, 1983 O.J. (C 46) 1; Fourth Program of Action (1987-1992), 1987 O.J. (C 328) 1. A Fifth Program of Action, entitled
"Towards Sustainability, A European Community Program of Policy and Action in Relation to the Environment and Sustainable Development," covers the years 1993-2000.
37. First Program of Action, supra note 36, at C112/1, 2.
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provides that the protection of the environment is a matter for all, and
that the public should be made aware of its importance. While well
short of establishing any rights in the environmental field, this is the
first step toward developing a public right of access to environmental
information. The resolution establishing the Fourth Action Program
(1987-1992) goes further, emphasizing the need for increased public
access to official environmental information and for increased opportunities for individuals and groups to defend their rights or interests in
administrative procedures.38 The Fourth Action Program specifically
addressed the possibility of a Community "Freedom of Environmental
Access Act."3 9

In carrying out the Action Programs, more than 200 legal acts
concerning environmental law have been adopted by the Community,
most of them based upon either or both article 100 or article 235 of
the Treaty. In Case 91/79, the Court upheld the powers of the Community to issue environmental directives in the face of Italian objections. The Court found that the Directive in question drew its
authority from the Program of Action on the Environment and the
General Program for the elimination of technical barriers to trade:
In this sense it is validly founded upon article 100. Furthermore[,] it
is by no means ruled out that provisions on the environment may be
based upon Article 100 of the Treaty. Provisions which are made
necessary by considerations relating to the environment and health
may be a burden upon the undertakings to which they apply and if
there is no harmonization of national provisions on the matter, competition may be appreciably distorted.41
In a 1985 ruling under article 177 of the Treaty, the Court of Justice
affirmed the importance of environmental protection. The question
was referred by the Tribunal de Grande Instance of Creteil during
public prosecution to enforce a French regulation based on Directive
75/439 on the disposal of waste oil. The French court questioned the
compatibility of the Directive with Community principles of free
trade, free movement of goods, and free competition. The Court of
Justice confirmed the latter principles, declaring freedom of trade to
be a fundamental right. However, the Court found that the right is
not absolute, but
38.
39.
40.
41.

Fourth Program of Action, supra note 36, at C32814.
Id.annex L
Case 91179, Commission v. Italy, 1980 E.C.R. 1099, 1106.
Id.
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is subject to certain limits justified by the objective of general interest pursued by the Community provided that the rights in question
are not substantively impaired. There is no reason to conclude that
the [D]irective has exceeded those limits. The [D]irective must be
seen in the perspective of environmental protection, which is one of
the Community's essential objectives.4"

The Single European Act ended some questions and raised
others 3 about the Treaty basis of Community environmental law. In
adding Chapter VII to the Treaty, it explicitly stated that
"[e]nvironmental protection requirements shall be a component of the
Community's other policies."" No other program or policy is given
this importance in the Treaty. The objective is not only to protect and
maintain the environment, but to protect and improve the quality of
the environment, to contribute towards protecting human health, and
to ensure a prudent and rational utilization of natural resources. 45
The policy also calls for preventing environmental damage.46 Article
100a(3) requires that Commission proposals concerning health, safety,
and environmental and consumer protection "take as a base a high
level of protection." However, article 130r(4) provides that the Community shall take action relating to the environment to the extent to
which "the objectives referred to in paragraph 1 can be attained better
at Community level than at the level of individual member states."
This potential "states' rights" limitation on Community action is reinforced by article 130t, which allows member states to maintain or introduce more stringent environmental protective measures
compatible with the Treaty. 47
42. Case 240/83, Procureur de la R6publique v. ADBHU, 1985 E.C.R. 531, 549. The
same principles were repeated in Case 302/86, Commission v. Denmark, 1988 E.CR. 4607,
4629.
43. Beyond the scope of this article is the question of when environmental action can
be taken under article 100a, on the creation of an internal market, and when action is to be
taken under article 130s, specifically addressing environmental protection. Article 100a
provides for Council decisions by qualified majority as a rule and prohibits more stringent
measures; article 130s provides for unanimous decisions and article 130t permits stronger
member state action. Provisions affecting trade in goods and services probably will fall
within the former, nature protection the latter.
44. Single European Act, supra note 28, art. 130r(2).
45. Id. art. 130r.
46. I& art. 130r(2).
47. But see Case 169/89, Re Gourmetterie Van den Burg, 1990 E.C.R. 2143 (ruling that
authorities in the Netherlands could not sue citizens who imported red grouse from the
United Kingdom). Under Directive 79/409, 1979 OJ. (L 103) (amended by Directive 85/
411, 1985 OJ. (L 233)) On the Conservation of Wild Birds, the grouse could be legally
hunted and traded in the U.K. The Netherlands prohibited hunting and trading red grouse
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Finally, the Council adopted a Regulation on May 7, 1990, creating a European Environmental Agency. Its main objective is to provide technical and scientific support to the Community and member
states regarding environmental protection. It will monitor environmental problems across Europe, maintain environmental data, and establish an information network. The Agency will be directed by a
management board consisting of one representative from each member state and two representatives from the Commission. In addition,
the European Parliament will designate two "scientific personalities"
to the board.4 The Agency will begin functions when its headquarters is agreed upon by the Council. In the meantime, the Commission
has been asked to establish a transitional task force to identify priorities for the Agency's work.

PART H
The law of the European Community on human rights incorporates principles derived from the constitutions of member states and
from the European Convention on Human Rights. It is thus important to establish the extent to which environmental rights exist within
these other legal instruments before discussing Community regulations and directives on environmental protection.
A. Environmental Rights in the Constitutions of Member States
The constitutions of many countries today, including virtually
every constitution adopted or revised since 1970, either state the principle that an environment of a specified quality constitutes a human
right or impose environmental duties upon the state. Within Europe,
four of the Community member states have constitutional provisions
concerning the environment. Article 45 of the 1978 Spanish Constitution speaks of the right to enjoy an "environment suitable for the development of the person. '49 Public authorities are required by the
same article to concern themselves with the rational use of all natural
resources for the purpose of protecting and improving the quality of
life as well as protecting and restoring the environment. Similarly, article 66 of the Portuguese Constitution provides that "everyone shall
have the right to a healthy and ecologically balanced human environand relied on article 14 of the Directive, which expressly provided that member states
could introduce stricter protective measures than those established by the Directive. The
Court struck a balance in favor of free circulation of goods under article 30 of the Treaty.
48. Directive 79/409, supra note 47, art. 8.
49. SPAiN CoNsr., art. 45, para. 1.
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ment and the duty to defend it." The Portugese article goes on to
require the state, through its agencies and popular initiatives, to take
various measures to prevent pollution and assure conservation of nature. 0 Paragraph 3 further provides that everyone has the right "to
promote the prevention or cessation of factors leading to the deterioration of the environment and, in the case of direct losses, to a corresponding compensation."51
In contrast, the Greek and Dutch Constitutions speak only of the
duty of the state and/or individuals to protect the environment. Article 24 of the Greek Constitution specifies that "the protection of the
natural and cultural environment constitutes a duty of the State. The
State is bound to adopt special preventive or repressive measures for
the preservation of the environment. '5 2 Subsequent paragraphs provide for restricting ownership and use of land for purposes of environmental planning.53 Although written in the form of a state duty, the
Greek Council of State has recognized that the provisions establish a
human right to a healthy environment that can allow a private cause
of action.54 The Constitution of the Netherlands states that "[i]t shall
be the concern of the authorities to keep the country habitable and to
protect and improve the environment."55 The constitutions of the remaining member states have no specific provisions on the subject.
B. Law of the European Convention on Human Rights
The European Convention on Human Rights does not contain a
reference to environmental rights. However, case law of the European Commission and Court of Human Rights indicates that environmental deterioration can lead to violations of human rights that are
50. PORT. CONST., art. 66.
51. Id.
52. GREECE CONST., art. 24.

53. Id. art. 21. Paragraph 6 provides: "Monuments and traditional areas and elements
shall be under the protection of the State. A law shall provide for measures restrictive of
private ownership deemed necessary for protection thereof, as well as for owners." Id.
The Council of State also has held that article 24, by its nature, prevails over the provisions
of article 17 that deal with the protection of property. Council of State Decision 15251541/1981, 1239/1982.
54. Council of State Decisions 811 and 4576/1977, 3047-8/1980, 2006/1981. See Angelique Kallia, ParticipationRights of Environmental Associations in Greece, in PARTICI'A.
TION AND LITIGATION RIGHrS OF ENVIRONMENTAL AssOCIATIONS IN EUROPE: CURRENT
LEGAL SITUATION AND PRACrICAL EXPERIENCE 63 (Martin Fuhr & Gerhard Roller eds.,

1991).

55. NETr. CONST., art. 21.
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recognized by the Convention, including the right to privacy and family life, and the right to property5 6
A further interrelationship between human rights and the environment has emerged as individuals and groups invoke other human
rights for the purpose of environmental protection. These other rights
include freedom of information, procedural rights such as the right to
due process, and the right to participate in government. Numerous
national, regional, and international laws guarantee the right to information concerning the environmental consequences of activities, and
the right to participate in decisions. Article 10 of the European Convention on Human Rights guarantees "the freedom to receive information" in general. This has been interpreted to mean that a state is
prohibited from restricting the right of a person to receive information
7
that others are willing to give.1
Incorporating the law of the European Convention on Human
Rights will not substantially expand the scope of Community environmental rights. There is no right to environment contained in the Convention and proposals for inclusion of such a right in the Convention
or the European Social Charter have been rejected by member
states.58 There appear to be fears of expanding the catalog of human
rights with claims which lack justiciability or which will result in substantial claims for environmental damage throughout Europe.
Despite the lack of reference to the environment in the Convention, petitioners have filed claims 59 alleging that environmental harm
has resulted in violation of protected rights, including the right to
property,' or the right to privacy and home life. 61 The claims have
56. See, e.g., Powell and Rayner v. United Kingdom, 172 Eur. Ct. H.R. (ser. A) (1990);
Skarby v. Sweden, 180-B Eur. Ct. H.R. (ser. A) (1990); Fredin v. Sweden, 192 Eur. Ct.
H.R. (ser. A) (1991); Oerlemans v. Netherlands, 219 Eur. CL H.R. (ser. A) (1991).
57. See Stefan Weber, Environmental Information and the European Convention on

Human Rights, 12 Hum. Rrs. L.J. 177 (1991).
58. The European Conference on the Protection of Nature first proposed in 1970 the

adoption of a protocol to the European Convention that would protect the right of each
person to a healthy and non-degraded environment. See Jean-Paul Jacqu6, La Protection
du Droit a l'Environnement au Niveau Europien ou Rigional, in E.NIqROmN-NEF%1
aT
DRoTS DE L'Ho mE 70-71 (P. Kromarek ed., 1987). Other proposals were made by the
Parliamentary Assembly in 1972, 1973, and 1987, by the German delegation to the first
European Ministerial Conference on the Environment in 1973, and by the Council's
Human Rights Secretariat in 1978. See Shelton, supra note 4, at 132.
59. Arondelle v. United Kingdom, App. No. 788977, 26 Eur. Comm'n H.R. Dec. &
Rep. 5 (1982); Baggs v. United Kingdom, App. No. D 9310181,44 Eur. Comm'n H.R. Dec.
& Rep. 13 (1985); Powell v. United Kingdom, 172 Eur. Ct. HR. (ser. A) at 5 (1990).
60. European Convention on Human Rights, protocol I, art. 1.
61. Id. art. 8.

Hastings Int'l & Comp. L. Rev.

[VCol. 16

produced mixed results. In Arondelle, the Commission held that excessive noise pollution at Gatwick Airport near London resulted in
intolerable stress and therefore violated the right to privacy.6' In
Powell, the Court heard a claim alleging noise pollution from
London's Heathrow airport.6 3 Petitioners urged that their rights to
privacy, home, and property were violated and that no domestic remedies existed. Although the Court found that Heathrow's aircraft noise
adversely affected the quality of private life and the enjoyment of
home and property, it held that, on balance, the importance of
Heathrow Airport to international trade and to the British economy
outweighed the petitioners' interests. The Court also pointed to noise
abatement measures taken by the British government. No reference
was made to Community noise directives on limiting noise emissions
from aircraft.! 4
Other Convention cases have balanced environmental protection
measures against restrictions on property rights.65 In Fredin v. Sweden,66 the European Court discussed the importance of environmental
protection and its impact on the human rights protections of the Convention. In upholding the Swedish government's revocation of a permit to extract gravel from the petitioner's land, the Court found that
there was no de facto deprivation of property, because the revocation
did not take away all meaningful use of the property.67 The Court
here also balanced the Community's interests against the individual's
fundamental rights, noting that "in today's society the protection of
the environment is an increasingly important consideration" and that
the state enjoys "a wide margin of appreciation with regard both to
choosing the means of enforcement and to ascertaining whether the
62. 26 Eur. Comm'n H.R. Dec. & Rep. 5.
63. 172 Eur. Ct. H.R. (ser. A) at 5.
64. Council Directive 80/51, 1980 O.J. (L 18) 26, amended by Council Directive 83/206,
1983 OJ. (L 117) 15, On the Limitation of Noise Emissions from Subsonic Aircraft; CouncilDirective 89/629, 1989 O.3. (L 363) 27, On the Limitation of Noise Emissions from
Subsonic Jet Airplanes.
65. In 1976, the Commission held that the European Convention does not guarantee a
right to nature preservation. See X and Y v. Fed. Rep. Germany, App. No. 740776,5 Eur.
Comm'n H.R. Dec. & Rep. 161 (1976). For cases applying a balancing test regarding restrictions on property rights, see Herrick v. United Kingdom, App. No. 11185/84, 42 Eur.
Comm'n H.R. Dec. & Rep. 275 (1985) (balancing protection of the aesthetic values of rural
areas of the community and the interests of the homeowner weighed in favor of the community); H. and K. v. United Kingdom, App. No. 10317/83,34 Eur. Comm'n H.R. Dec. &
Rep. 218 (1983) (a state may restrict noise from street musicians in the interest of protecting the health, rights, and freedoms of others).
66. 192 Eur. Ct. H.R. (ser. A) at 6 (1991).
67. Id. at 15.
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consequences of enforcement are justified in the general interest for
the purpose of achieving the object of the law in question."' 8 Significantly, the Court unanimously held that Sweden violated petitioner's
right to judicial review of the government's environmental decision,
and consequently awarded damages to the petitioner. Thus, the right
to a judicial remedy for adverse decisions is enforced in the Convention system.
As for the rights of information and participation guaranteed by
article 10 of the European Convention the Council of Europe's Committee of Ministers, in 1981, recommended to member states that
every individual should have the right to obtain, on request, information held by public authorities, except for legislative bodies and judi69
cial authorities.
C. Community Directives Establishing Environmental Rights
In Community texts on environmental protection, three specific
rights have emerged: the right to environmental information, the
right to public participation in environmental decision-making, and
the right to remedies for environmental harm or adverse administrative decisions.
1. The Right to Information
Access to environmental information is a prerequisite to public
participation in decision-making and to monitoring governmental and
private sector activities. Access to information also can assist enterprises in planning and utilizing the best available technology. The nature of environmental deterioration, which often arises only long after
a project is completed and is often irreversible, also compels early and
complete information to make informed choices. Transboundary impacts raise the new problem of providing information across borders.
The elaboration of a legal right to environmental information
poses problems concerning the scope of the right. The "right to information" can mean, narrowly, freedom to seek information or, more
broadly, a right to access or a right to receive it. Conversely, duties of
the state can be limited to demanding abstention from interfering with
public efforts to obtain information from the state or private entities,
68. Id. at 17.
69. Recommendation No. R(81) 19 of the Committee of Ministers on the Access of
Information Held by Public Authorities, Comm. of Ministers, app., at 7, Doec. No. H (82) 1
(1981); See also Weber, supra note 57.
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or expanded to requiring the state to obtain and disseminate all relevant information concerning public and private projects. If the government duty is limited to abstaining from interfering with the ability
of public representatives to seek information from those willing to
share it, without a right of access, then little may actually be obtained.
A governmental obligation to -release information about its own
projects can increase public knowledge, but fails to provide access to
the numerous industrial, private-sector activities that can affect the
environment. Information about the latter may be obtained by the
government through licensing or environmental impact requirements.
Imposing upon the state a duty to disseminate this information in addition to details of its own projects provides the public with the
broadest basis for informed decision-making.
In general, the right to information in the Community means that
the individual has the right to be informed about the environmental
compatibility of products, manufacturing processes, and industrial installations. Directive 76/160, on bathing water quality, states that
"public interest in the environment and in the improvement of its
quality is increasing; the public should therefore receive objective information on the quality of bathing water. '70 Article 13 requires
member states to submit regularly to the Commission a "comprehensive report on the bathing water and most significant characteristics
thereof." The Commission publishes the information "after prior consent from the member state concerned." However, the consent may
limit the information provided, thus undermining its "objective" nature. Other water quality directives contain no provisions on publication of information, 7 and Directive 80/778 has no reporting obligation
for member states.72
Air pollution directives also vary in regard to public rights to information. The directives that establish limit values for sulphur dioxide, suspended particulates, lead, and carbon dioxide require member
states to submit reports to the Commission, but make no reference to
public information.73 In contrast, article 9 of Directive 84/360 on com70. 1976 OJ. (L 31) 1, 2.
71. See, e.g., Council Directive 76/464 On Pollution Caused by Certain Dangerous
Substances Discharged into the Aquatic Environment of the Community, 1976 O.J. (L
129) 23; Council Directive 80/68 On the Protection of Groundwater Against Pollution
Caused by Certain Dangerous Substances, 1980 OJ. (L 20) 43.
72. Council Directive 801778 Relating to the Quality of Water Intended for Human
Consumption, 1980 OJ. (L 229) 11.
73. Council Directive 801779,1980 OJ.(L 229) 30; Council Directive 82/884,1982 O.J.
(L 378) 15; Council Directive 85/203, 1985 O.J. (L 87) 1.
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bating air pollution by industrial installations, 74 provides that "appli-

cations for authorization to operate an installation that pollutes the air
shall be made available to the public concerned in accordance with the
procedures provided for by national law." Decisions rendered in connection with such applications must also be made available to the
public.
Member states are required to establish, maintain, and publish
plans for the disposal of toxic and dangerous wastes. 5 Directive 85/
339 on containers of liquids for human consumption7 6 requires that a
member state which introduces a system of refillable containers take
steps to ensure that the containers are clearly marked as refillable.
The "Seveso" directive concerning major accident hazards of certain industrial activities provides for certain minimum information:
member states shall ensure that information on safety measures and
on the correct behavior to adopt in the case of an accident is supplied in an appropriate manner, and without their having to request
it, to persons liable to be affected by a major accident ....

The

information shall be repeated and updated at appropriate intervals.
It shall also be made publicly available."
The Seveso Directive was amended in 1988 to strengthen the information requirements.
Linked to the Seveso Directive are other measures that seek to
enhance safety in the workplace, guaranteeing workers information
on hazardous products and processes. Framework Directive 89/391,73
on the protection of workers against workplace risks, includes provisions for employee information and consultation. Implementing directives include a directive on the minimum safety and health
requirements for the workplace 79 Directive 90/679 protects workers
from risks related to exposure to biological agents at work,~s and Directive 80/1107 covers all chemical, physical and biological agents at
74.
75.
43, 45.
76.
77.
881610,
78.
79.

1984 OJ. (L 188) 20, 22.
Council Directive 781319 On Toxic and Dangerous Waste, art. 12, 1978 OJ. (L 84)
1985 OJ.(L 176) 18, 19.
Council Directive 841501, art. 9,1982 OJ. (L 230) 1, amended by Council Directive
1988 OJ. (L 336) 14, 15.
1989 OJ. (L 183) 1.
1989 0.3. (L 393) 1.

80. 1990 OJ. (L 374) 1. The Commission submitted a proposed amendment on July
15, 1992 to supplement the list of biological agents and their classification. 1992 OJ. (C

217).
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work. 81 Directive 80/1107 has been supplemented with a series of individual directives concerning particular substances, such as lead 2 and
asbestos. 83 Other directives apply to specific industries, such as mining and fishing. In all cases, the directives require that information be
given to workers about the risks they face.
Two general directives address rights of information. The duty to
provide information in connection with mandatory environmental assessment projects is made explicit in Council Directive 85/337, which
concerns assessment of the effects of certain public and private
projects on the environment.84 Article 2 of the Directive requires that
member states take necessary measures before consent is given to a
public or private project which could have a significant effect on the
environment, and to make an assessment of the project's impact on
the environment. 85 The types of activities which necessitate prior assessment are enumerated in two annexes to the Directive.8 6 According to article 3, both direct and indirect effects of the project must be
evaluated, taking into account the following factors: humans, animals,
plants, earth, water, air, climate, landscape, the interaction of these
factors, and, finally, materials, goods, and the cultural heritage. States
must adopt measures to ensure that the project developer provides
information necessary for the assessment. Listed in Annex III, necessary information includes: a description of the project's site, concept,
and dimensions; the principal characteristics of its production
processes; an estimate of the expected types and quantities of residues and emissions; a description of the alternatives to the project
studied by the developer; a description of the elements of the environment likely to be significantly affected by the project and the likely
effects which will result, including a description of the developer's assessment methodology; and a description of measures envisaged to
prevent, reduce, and, where possible, offset any significant adverse effect on the environment. Article 6 provides that "[s]tates should
make public all requests for authorization of a public or private pro81. 1980 O.J. (L 327) 8.
82. See, e.g., Council Directive 82/605, 1982 O.J. (L 247) 12.
83. See, e.g., Council Directive 83/477, 1983 O.J. (L 263) 25, amended by 1991 O.J. (L
206) 16.
84. 1985 OJ. (L 175) 40.
85. Id. art. 2.
86. Id. Annex I lists hazardous projects such as oil refineries, thermal power stations,
and radioactive waste disposal sites, for which assessment is mandatory. Annex II enumerates less disruptive and dangerous projects for which assessment is required where member
states consider that their characteristics so require. Id.
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ject which might significantly affect the environment.'"8 States also
should ensure that concerned members of the public are given an opportunity to express an opinion before the project is approved. Member states should establish the means to provide this information and
consultation. Based on the particular characteristics of the projects or
sites concerned, member states may determine what sector of the public is concerned, decide on the location where the information can be
consulted and establish the particular methods of information (poster,
newspapers, displays). States also may determine how the public
should be consulted (written submission, public inquiry) and fix the
appropriate time limits for the various stages of the procedure.
On June 7, 1990, the European Community adopted a Directive
on Freedom of Access to Information on the EnvironmentP Its aim
is to ensure freedom of access to and dissemination of information on
the environment by public authorities. The latter are required to
make available information relating to the environment to any person
upon request without the person having to prove an interest. Exceptions are provided to protect commercial and industrial confidentiality
and personal data. If a request for information is refused, the applicant may seek a judicial or administrative review of the decision.
Community work on adopting the Directive began in July 1985, 9 with
attention increasing after the April 1986 accident at the nuclear power
plant in Chernobyl, Ukraine.
The Directive guarantees freedom of access to information in the
sense of a human right. 90 Public authorities are required to make information relating to the environment available. 91 Requests may be
refused only in clearly defined circumstances, and a refusal is subject
to a judicial or administrative review.
Access to information covers information held by public authorities which relates to the state of the environment, activities, or measures adversely affecting or likely so to affect the environment, and
activities or measures designed to protect the environment. 9 This
provision is expressed in broad terms and covers virtually all environmental data. Public authorities include all administrations with re87. Id. art 6.
88.
89.
90.
Italian

Council Directive 901313, 1990 OJ. (L 158) 56.
Eun. PAPj.. Doc. (B2-736) 85 (1985).
Council Directive 90/313, supra note 88. In English "ensure"; French "assurer";
"garantire"; Spanish "garantizar"; German, "gewahrleisten."

91. Id. arts. 2(4), 3(1).
92. Id. art. 2(a).
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sponsibilities relating to the environment. 93 Article 6 extends the
Directive's coverage to all bodies which have responsibilities for the
environment deriving from public authorities. Thus, any entity serving an environmental function is included. Judicial and legislative
bodies are excluded, provided they act "in a judicial or legislative
capacity."
All information "held" or "available" is accessible under the right
of access. The state may appoint a single central administration to
regulate access to information, but the body must possess all the powers vested in local authorities, regions, or other environmental bodies,
in order to comply with requests. Access to information is available to
any "natural or legal person." 94 No specific form is required, and
there is no distinction according to geographic origin. Thus, persons
in another member state or even those from outside the Community
may have access to information. The applicant need not "prove an
interest" in order to obtain the information.
The Directive allows members to refuse a request for information
when it affects any of the following: the confidentiality of proceedings
of public authorities, international relations, and national defense;
public security; matters which are or have been in litigation or under
inquiry, or which are the subject of preliminary investigation proceedings; commercial and industrial confidentiality, including intellectual
property; the confidentiality of personal date and/or files; material
supplied by a third party without that party being under a legal obligation to do so; and, material whose disclosure would likely damage the
related environment, or where it involves a supply of unfinished documents or date or internal communications, or where the request is
manifestly unreasonable or formulated in too general a manner. Note
that the State may, but is not obliged to, refuse information in the
cases listed. It is unclear if the scope of the grounds for refusal, for
example, public security, are subject to review by the European Court
of Justice or if they are within the discretion of member states.
Procedural guarantees in the Directive include requiring a response within two months to any request for information. Reasons
must be given for any refusal. A judicial or administrative review of
the decision is allowed in accordance with the relevant national legal
system. Requests for information must be fulfilled or responded to as
93. Id. art. 2(b).
94. Id. art. 3(1).
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quickly as possible, at least within the two month period.95 All member states were required to adopt necessary measures to comply with
the Directive's mandates by December 1992.
European states have widely different national laws concerning
access to environmental information. In the United Kingdom there is
no general right to information. However, local authorities and water
authorities have a duty to maintain, open to the public, registers of
planning applications and decisions. The Environment and Safety Information Act of 1988 provides limited public access to information
on a register about suspected breaches of environmental standards.
There is a right of appeal against inclusion on the register.
Denmark gives organizations a limited right to information from
the files of administrative authorities and major public companies.
County councils are obliged to publish plans and alternative ideas.
The Netherlands provide more expansive rights of information pursuant to its Act of November 9, 1981. France has a general measure,
Act 78/753 of July 17, 1978, on the right of access of citizens to information held by administrative authorities. By Act 349/1986 of July 8,
1986, Italy introduced a right of every citizen to have access to information on the state of the environment held by administrative
authorities.
2. Public Participation
Obtaining information is a prerequisite for the major role played
by the public in participating in decision-making. This principle is recognized in binding texts. Community Council Directive 85/337 on environmental assessment provides in article 6 that any demand for
authorization of a public or private project which could have an effect
on the environment, as well as information received on this subject
should be made public. Article 6(2) establishes public consultation in
examination of applications for permits for certain public and private
projects. In this regard, it is provided that "[tihe Member States shall
ensure that.., the public concerned is given the opportunity to express an opinion before the project is initiated." The member state
can designate both the concerned public and the method of
consultation.
More formal consultation and participation are established by article 6 of Council Regulation 880/9296 concerning the establishment of
95. Id. art. 3(4).
96. 1992 OJ. (L 99) 1.
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an "ecolabel." Article 6 provides that, in order to define the categories of products and specific ecological criteria for attribution of the
label, the Commission will consult principal interest groups in a consultation forum, and will take into account the results of national consultations. At the Community level, the forum will include
representatives of industry and commerce, including labor unions,
consumer groups, and environmental protection groups. Each group
will have three representatives.
Public participation is based on the right of those who may be
affected to have a say in the determination of their environmental
future. Those affected may include foreign citizens and residents.
The Espoo Convention on Environmental Impact Assessment in a
Transboundary Context requires states to notify the public and to provide an opportunity for public participation in relevant environmental
impact assessment procedures regarding proposed activities in any
area likely to be affected by transboundary environmental harm. In a
final decision on the proposed activities, the state must take due account of the environmental impact assessment, including the opinions
of the individuals in the affected area.
Many states that provide wide rights of access to information also
establish a right to participate in environmental decision-making. In
the Netherlands, individuals, private organizations, and governmental
bodies may express their views during the decision-making processes
on licenses, environmental quality standards, emissions, product standards, and the content of environmental impact statements. In Denmark, industry confederations, agricultural organizations, consumer
groups, and worker's unions are consulted about new legislation.
More specifically, all inhabitants of a county are entitled to participate
in regional planning.
Non-governmental organizations and associations (NGOs) are an
organized means of public participation in environmental decisionmaking. Like individual members of the public, NGOs may compile
data, seek to influence legislation, intervene in decisions on licensing
or permitting projects, and monitor compliance with environmental
laws. In some countries, such as France and the Netherlands, standing
to sue to enforce environmental norms has been afforded NGOs
under certain circumstances. With these roles, and because of their
greater means, expertise, and organized efforts, NGOs often can effectively assert public rights of information and participation. Their
greater power is often necessary to counterbalance powerful industrial
interests.
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Every resident or organization normally may complain to public
authorities if environmental violations occur. In some cases, as noted
above, NGOs may become involved in litigation to enforce environmental protection. In the Reinwater case in the Netherlands, the highest Dutch court gave environmental organizations standing to sue
where their stated purpose as an organization had been affected. The
Court noted that the interests in the lawsuit lent themselves to grouping, and that the interests served by the litigation were protected by
civil law.
Governments may require the registration of NGOs and establish
certain requirements for their recognition. In France and some other
countries, public interest NGOs may be subsidized by the
government.
3. The Right of Access to Remedies
Any person may complain to national authorities that a particular
measure is not compatible with Community law. Article 177 permits
referral of such questions to the European Court of Justice for a preliminary ruling under the Treaty. The Court decides upon the interpretation and validity of Community law. This could play a significant
role in environmental protection in the future.
In addition to national remedies, the Commission provides private persons and associations with the possibility of filing formal complaints if they assert that Community law is not being observed. The
complaint must be submitted in writing. Commission officials investigate by obtaining information from the complainant and member
state and, where appropriate, by conducting on-site inquiries. The
Commission may decide to institute proceedings against the member
state for breach of Community law.
Where a member state has failed to transpose a directive or has
transposed it incorrectly, the primary obligation is to the Community.
However, a directive may protect an individual or confer rights. In
such cases, the Court has established an individual right of action:
It follows from well-established case law of the Court... [that]
wherever the provisions of a directive appear, as far as their subject
matter is concerned, to be unconditional and sufficiently precise,
those provisions may, in the absence of implementing measures
adopted within the prescribed period, be relied upon.., in so far as
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the provisions define
rights which individuals are able to assert
97
against the State.
It is not clear that all or even the majority of environmental directives
have direct effects. Many are programmatic and call for monitoring
or gathering of information. However, those that establish limit values 98 or quality standards9 9 are both precise and unconditional. This
is also true of "blacklisted" pollutants, whose discharge or use is prohibited. 10° These directives need no further action by the Community
or the member states and should be considered to have direct effects.
Directive 85/337 also seems to have direct effects. The Directive requires authorities to conduct environmental impact assessments, even
if there is no national law to that effect. The public has to be consulted in the process. The purpose of the Directive is to ensure that
the interests of the public are discussed and taken into account in the
consent procedure. A similar conclusion applies to the right of information in article 8 of Directive 82/501 and article 9 of Directive 84/
360.
In the recent decision Francovich v. Italy,10 1 the Court held that
the failure to implement a directive could give rise to a right to compensation by the state for those suffering damage as a result. The
judgment extended the prior law that directives having direct effect
can be relied upon against the state or state bodies whether or not the
directive has been implemented. "Direct effect" requires that the provision be clear and unconditional and it must define rights that individuals may assert against the member state. In other words, a private
party may rely on the directive as if it had been properly implemented
and the rules contained therein immediately confer upon individuals
enforceable legal fights which may be relied upon before national
97. Case 152/84, Marshall v. Southampton & Southwest Hampshire Area Health Authority, 1986 E.C.R. 723, 748; Case 8/81, Becker v. Finanzamt Munster-Innenstadt, 1982
E.C.R. 53,71. See also Case 148/78, Pubblico Ministero v. Ratti, 1979 E.C.R. 1629 (private
entities may bring actions regarding failure by a Member State to implement a Directive
containing "clear, precise and unconditional" provisions).
98. Limit values or maximum values establish the amount of permissible discharges of
pollutants.
99. Quality standards establish the limits for pollutants in a particular environmental
medium, e.g., soil, air, water.
100. See, e.g., Council Directive 85/467, 1985 O.J. (L 269) 56; Council Directive 83/264,
1983 OJ. (L 147) 9; Council Directive 80/68, Annex I, 1980 O.J. (1, 20) 43.
101. Joined Cases C-6 & 9/90, Francovich v. Italy, Nov. 19, 1991, available in LEXIS,
World Library, Cases File.
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courts.'1
National courts must provide all appropriate remedies
under national law to protect rights given by directly applicable rules
of Community law. 103 Procedures must not render it impossible to
exercise Community rights.1°4
In the Francovich case, the Court stated that the Community
legal order creates duties for private parties, as well as rights which
are part of their legal heritage (patrimoine juridique).1 5 National
courts must protect the rights that are given to private parties.1°6 The
Court further stated that the full effectiveness of Community rules
would be undermined if private parties did not have the possibility of
obtaining compensation when their rights were infringed by a breach
of Community law by a member state.'07 Damages are particularly
indispensable when the full effect of Community rules depends upon
action by the state and when private parties cannot claim, in national
courts, the rights that Community law gives them.'0 It follows that
the principle of state responsibility for loss caused to private parties by
infringement of Community law is inherent in the system of the
Treaty.1°9 In evaluating the right to a private cause of action, three
conditions for liability must be met: first, the directive must give rights
to private parties; second, the content of these rights must be identified on the basis of the directive; and, finally, there must be a causal
link between the violation of the state's obligation and the loss suffered by the plaintiff.110
The language of the Francovich opinion is broad and the judgment clearly applies to environmental rights created by such directives
as the freedom of information directive. However, a directive written
to protect the general public interest in having a less polluted environment is unlikely to be seen as creating rights for private parties, unless
the subject matter of the directive is inherently of special interest to
identifiable individuals or companies, such as neighbors of the polluter. Private rights in the environmental area are often protected by
102. Case 152/84, Marshall v. Southampton and South-West Hampshire Area Health
Auth., 1986 E.C.R. 723, 747-50; Case C-213189, Regina v. Factorame, 1990 E.C.R. 2433,
2454.
103. Case 3376, Rewe-Zentralfinanz eG v. Landwirtschaftskammer fur das Saarland,
1976 E.C.R. 1989, 1997-98.
104. Id. at 1997-99.
105. Francovich, C-689/90, at * 43.
106. Id. at * 43, 44.
107. Id. at * 40.
108. Id. at * 41.
109. Id. at * 43-44.
110. Id. at * 46.
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general duties, for example, the duty to minimize pollution or carry
out environmental impact assessments. Duties may be designed to set
standards and there may be remedies under general rules of law. It is
a serious question whether environmental protection directives should
be interpreted as creating private rights. Because many environmental directives have not been implemented, the issue is important. Environmental organizations may test this issue in national courts.
Access to justice in environmental matters varies considerably
among the member states. In England, the common law of nuisance is
often used for environmental protection by those actually harmed,
based on Rylands v. Fletcher."' In contrast, other member states have
1 12
adopted statutes giving broad standing to environmental groups.
111. Rylands v. Fletcher, 3 L.R.-E. &I. App. 330 (1868). The rule enunciated by Mr.
Justice Blackburn is that "the person who for his own purposes brings on his lands and
collects and keeps there anything likely to do mischief if it escapes, must keep it at his
peril, and if he does not do so is prima facie answerable for all the damage which is the
natural consequence of its escape." Id. The escaping thing in the case was water. Id.
112. Some of the specific participatory rights guaranteed to associations are the
following:
In Denmark, section 74(2), (3) of the Environmental Protection Act, as amended by
Law 204 of 18 May 1982, Lovtidende (A) 1982 at 477, allows the Danish Association of the
Friends of Nature to appeal to environmental authorities against (1) licensing decisions,
mandatory orders, or prohibitions concerning enterprises, premises, or facilities, taken by
the District or Metropolitan Council; (2) decisions about discharges of effluents by enterprises, premises, and facilities; and (3) decisions about discharges by a municipal sewage
plant. The Danish Association of Sports Fishermen may appeal against decisions on matters of water pollution. Section 80 of the same Act gives these organizations remedies
before the Environmental Appeals Board.
In France, Law No. 76/629 of 10 July 1976 (J.O. 13th July, 4203), article 40, grants
nature conservation and environmental protection associations that have existed more
than three years recognition (agreement) to participate in the action of public bodies
aimed at protecting nature and the environment. In addition, every association having the
same objectives may take legal action at the administrative court for all grievances in this
regard. Finally, recognized associations may intervene in civil actions against those infringing environmental laws or acting directly or indirectly prejudicial to the collective interests
defended by the organization.
Germany's Federal Nature Conservation Act of December 20, 1976 (Rev. text of 12
March 1987, bundesgesetzblatt 1987, pt. I, 889), section 29 provides that an incorporated
group must, where other regulations do not provide for an equal or more extensive form of
participation, be given a hearing and the opportunity to inspect relevant expert opinions
when nature or landscape protection legislation is being prepared; when programs or plans
binding on individuals are being prepared; prior to exemptions from prohibitory or
mandatory provisions enacted in order to protect nature reserves or national parks; and in
planning procedures concerning projects that interfere with nature and landscape.
In Ireland, section 27 of the Local Government (Planning and Development) Act 1976
allows any person to bring an action before the High Court against an unauthorized use of
land. Section 34(1) and (2) of the Air Pollution Act of 1987, allows anyone to appeal to the
Planning Appeals Board regarding the granting or refusal of a license.
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The disparity of rules limits the ability of environmental groups to
challenge state practices that are inconsistent with Community directives. The Council Directive on Civil Liability for Damage to the Environment caused by Waste" 3 illustrates the problems. The Directive
does not give standing to environmental groups, but instead establishes substantive remedies. Standing attaches under the legislation or
jurisprudence of the member state. Thus, in some instances environbe able to enforce the directives and in other cases
mental groups will
4
they will not."1

I1. CONCLUSION
Environmental protection has become an essential component of

all Community policies, such as the Common Agricultural Policy and
regional development policies. However, environmental protection is
not the only Community objective. Out of necessity, a balance is being struck in Community legislation. In this balance, recognized fundamental rights, such as freedom to trade and the right to property,
must be considered along with fiscal and development objectives. The
Commission's and Council's discretion to balance is limited only by
the principle of proportionality and the rule against discrimination.
The principle of proportionality requires that a measure be suitable
Italy provides broad standing for environmental groups. Law 349 of 8 July 1986, concerning the establishment of a Ministry of the Environment and provisions on the matter
of environmental damage (Gazzetta Ufficiale/Seriegenerale No. 162 of 15 July 1986), provides that recognized environmental associations may intervene in legal proceedings for
environmental damages and appeal to the administrative courts for the annulment of illegal acts.
Portugal goes even further. Article 7(1) of its Law 10/87 of 4 April 1987 about environmental associations (Diario da Republicall Serie No. 79 of 4 April 1987 provides that
associations for environmental protection are entitled to (a) propose measures necessary
for the prevention or cessation of actions or omissions of public or private entities which
contribute to the degradation of the environment; (b) challenge in court administrative
acts violating the legal provisions based on article 66 of the Constitution which protect the
environment and quality of life; (c) appear, in accordance with their mandate, as assistant
in proceedings for crimes against the environment or the ecological equilibrium as provided for in the Environmental Protection Act and other supplementing legislation; (d)
demand from official laboratories the implementation of analyses about the composition
or condition of any components of the environment, and make public the corresponding
results.
113. 1989 OJ. (C 251) 3.
114. If state conduct gives rise to transboundary consequences, the group may be able
to sue in the state where the harm is felt. See Case 21/76, Handelskwekerij GJ Bier BV v.
Mines de Potasse d'Alsace, 1976 E.C.R. 1735,1746-47 (plaintiff has an option to commence
proceedings either at the place where the damage occurred or the place of the event giving
rise to it).

Hastings Int'l & Comp. L. Rev.

[Vol, 16

and necessary to achieve the objective sought. The rule against discrimination demands that a Community measure not have as its purpose or consequence the unequal treatment of economic sectors or
products of a member state compared to those of another member
state unless the unequal treatment is objectively justified. Applying
this rule, the Commission found justified a measure adopted by the
mayor of Lanslebourg (France) prohibiting the passage through the
center of the town of trucks, except local trucks, weighing more than
7.5 tons. 115
Finally, in cases where the balance is questioned, as in Case 240/
83 discussed above, litigants in national court may seek a preliminary
ruling from the European Court. Although the Court decided in
favor of environmental protection in the waste disposal case, it
adopted a neutral balancing approach. It remains to be seen whether
the language of the Single European Act will be deemed to have
shifted the balance in favor of environmental protection, although it
seems clear that greater consideration is given to the environment in
the amended Treaty. However, there is no right to a clean environment to be balanced with other rights or with Community policies.
Procedurally, a member state or the Commission also could institute
proceedings under article 173 of the Treaty against action taken by the
Community if the action is deemed to ignore the requirement of environmental protection. Short time limits and the scope of Council discretion make such cases unlikely.

115. European Commission, Written Question 1715/90 (Mauro Chiabrando), 1991 O.J.

(C 130) 5.

Recent Developments in the Field of
Consumer Protection in the European

Community
By JEROmE Hum*

I. INTRODUCTION AND HISTORICAL CONTEXT
For quite a long time, consumer protection has been a major concern of the various member states of the European Community (EC),
as evidenced by the passage of domestic legislation in countries such
as Germany, France and the United Kingdom during the 1970s and
1980s. For example, regarding the issue of unfair contractual provisions, Germany passed a law in 1976 governing general contractual
conditions, France passed a law in 1978 controlling unfair contractual
provisions, and the United Kingdom passed the Unfair Contract
Terms Act of 1977.1 Regarding protection against defective products,
Germany passed a law in 1976 concerning damages caused by pharmaceutical products. France enacted legislation in 1978 and in 1983
dealing with consumer protection, providing for specific measures
* Agrege des facultes de droit. Professor of Law at the University of Paris V. Consultant to the Commission of the European Communities (the views expressed here are the
author's own and not those of the Commission). This article was presented in March 1993
at the Hastings International and Comparative Law Review's Eleventh Annual Symposium on International Legal Practice, "The European Community in Evolution: Toward a
Closer Political & Economic Union."
1. For summaries of comparative law on this subject, see the proposal for Directive
on unfair contract terms, by the European Commission, COM(90)322 final-SYN 285, of
Sept. 3, 1990. See also Denis Tallon et al., Le contrte des clauses abusives dans l'intrtdu
consommateur dans les pays de la CE.E., 34 REVUE NMRNATIONALE DE DROrT COMPARE

[R.LD.C.] 505 (1982); Denys Mas, Riflexions comparativessur un de contralejudiciaredes
clauses abusives, Las PETrrs AmcEs, no. 64 May 1991, at 12 et seq.; Alain Claisse et al.,
La consommation: quelles politiques? quelles protections?, 56 REVUE ERANq'A1SE
D'ADMINISRA TION PUBLIQUE [REV. FR. D'ADM. PU.] 579-727 (1990) (entire issue devoted

to articles dealing with consumer protection including introductions to American law and
to the law of the United Kingdom; abstracts of the articles are given in English at 719-21);
J. Ghestin & Y. Marchessaux, L'eliminationdes clauses abusives dans les contratstypes en
Europe, REVUE EUROPAENNE DE DROIT DES AFPAIRES [REv. AFF. EUR.] 27 (1991); 2 KoNRAD ZWEIGERT & HEIN KO=Z, INTRODUCTION TO COMPARATIVE LAW 10 (see especially
22-25) (Tony Weir trans., 2d revised ed. 1987).
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against hazardous products. Regarding the regulation of consumer
credit, France passed a law in 1978 on non-real estate credit and a law
in 1979 on real estate credit. The United Kingdom enacted the Consumer Credit Act of 1974.
In the European context, even though consumer protection has
only been recently included in the founding provisions of the EC,2 as
early as 1975 consumer protection was one of the major concerns of
the EC. Even earlier, organizations responsible for protecting consumer interests already existed at the European level. For example,
the European Office of Consumers has been operating since 1962.
There has also been a specialized department within the European
Commission ("Commission") since 1973. In 1975, the European
Council ("Council") formally demonstrated a concern for consumer
protection by adopting a proposal of the Commission entitled "A Preliminary Programme of the European Economic Community for a
Consumer Protection and Information Policy."'3 This program focused on five points: protection of health and safety, protection of
economic interests, compensation in case of damages, information and
education, and consumer protection.
In the 1980s, European legislation was developed in these fields.
In fact, in this time of economic difficulties when member states are
more concerned about business profits than improving the quality of
life, EC legislation rather than legislation by specific member states is
the better tool to protect consumer interests.
But it was not until 1986 with the Single European Act (SEA)
that the EC founding treaty, the Treaty of Rome, mentioned consumer protection. 4 It was a shy recognition since the SEA treated environmental protection as a major concern, and it now represents a
specific title within the Treaty of Rome,- while consumer protection
was simply mentioned along with environmental protection as one of
the possible purposes of the "approximation of the provisions laid
down by law, regulation or administrative action in Member States."6
2. See Single European Act, 1987 Qi. (L 169) 1 [hereinafter SEA]; Treaty on European Union, Feb. 7, 1992, 31 I.L.M. 247 [hereinafter Maastricht Treaty].
3. Program of Apr. 14, 1975, 1975 OJ. (C 92) 1. See also JEAN CALAIs-AULOY,
DRorr DE LA CONSOMMATION para. 26 (1992); Chahira Boutayeb, Protection du consolnmateur, 5 DICrIONNATRE DU MARCHD COMMUN paras. 2 et seq. (1992). In addition, there
is a REvuE EUROPAENNE DE DROIT DE LA CONSOMMATION, which is published in Belgium
by I ditions Story-Scientia & Lamy with the support of the EC.
4. SEA, supra note 2, art. 36.
5. Id. arts. 130(r) et seq.
6. Id. art. lOOa(1).
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The major changes with the SEA are 1) that it states that consumer
protection must aim at a "high level" of protection, and 2) that only a
qualified majority in the Council is needed to adopt directives in this
field. Prior to 1986, consumer protection was being considered as a
legitimate concern, so directives such as the European Council Directive regarding liability for defective products could be passed,
although passage required unanimity.7
The Maastricht Treaty expanded this trend by introducing in the
Treaty of Rome a specific title dealing with the subject of consumer
protection.8 The Maastricht Treaty provides:
1. The Community shall contribute to the attainment of a high
level of consumer protection through:
(a) measures adopted pursuant to Article 100a in the context of the
completion of the internal market;
(b) specific action which supports and supplements the policy pursued by the Member States to protect the health, safety and economic interests of consumers and to provide adequate information
to consumers.
2. The Council, acting in accordance with the procedure referred
to in Article 189b and after consulting the Economic and Social
Committee, shall adopt the specific action referred to in paragraph
1(b).
3. Action adopted pursuant to paragraph 2 shall not prevent any
Member State from maintaining or introducing more stringent pro-

tective measures. Such measures must be compatible with this
Treaty. The Commission shall be notified of them.9
IL ACTIONS TAKEN TO PROTECT CONSUMER
INTERESTS AND CURRENT CONSIDERATIONS
Most of the points emphasized in the 1975 program have been or
will soon be implemented. A recent example is the Directive of June
29, 1992, which deals with product safety. 10 This article will discuss
only the most significant provisions that demonstrate the importance
of regulatory activity in this area during the 1980s.1
7. Council Directive 85/374 On the Approximation of the Lavs, Regulations and Administrative Provisions of the Member States Concerning Liability for Defective Products,
1985 OJ. (L 210) 29.
8. Maastricht Treaty, supra note 2, art. 129a.
9. Id
10. Council Directive 92/59 On General Product Safety, 1992 OJ. (L 228) 24.
11. See Boutayeb, supra note 3, paras. 10 et seq.; CALAIs-AULOY, supra note 3, para.

26; MEmENTo FRANcis L.FEBvnn CEE paras. 630, 910,2586,2602 (1991). See also the
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Three categories of texts should be distinguished according to the
way they affect the business community. First, certain texts deal with
matters that fall within the scope of general civil or commercial law.
This includes the Directive of September 10, 1984, prohibiting deceptive advertising. 12 The directive purports to protect not only consumers, but also those who have commercial or industrial activities, in
addition to the public at large. 3 The directive requires member states
to take necessary steps to monitor deceptive advertising, which is de14
fined as advertising that may mislead and affect economic behavior.
The Directive of July 25, 1985, imposing strict liability on manufacturers, also falls into this category.1 5 In fact, this directive constitutes a
manufacturers
critical modification of civil law by placing a burden on
16
to compensate victims injured by defective products.
Two other texts of similar import are currently under consideration: the Proposed Directive of November 9, 1990, regarding the liability of suppliers of services, 7 and the Proposed Directive of July 24,
1990, regarding unfair contract terms.18
Second, some texts deal with matters that are between general
and specific law. For example, one directive deals with door-to-door
soliciting. 19 Another directive discusses regulations on consumer
credit cards,20 and another proposes rules governing long distance
transactions. 2 ' Certain professionals doing business on this basis or
with such procedures are subject to the provisions of these texts.
European conventional law dealing with jurisdictional and legislative competence, especially the Brussels and Rome Conventions. See infra part VI.
12. Council Directive 84/450 Relating to the Approximation of the Laws, Regulations
and Administrative Provisions of the Member States Concerning Misleading Advertising,

1984 o.3. (L 250) 17.
13. Id. art. 1.

14. Id. art. 2(2).
15. Council Directive 85/374, supra note 7.
16. Id. art. 1.
17. Proposal for a Council Directive on the liability of suppliers of services, 1991 O,.
(C 12) 8 (submitted by the Commission on Nov. 9, 1990).
18. Proposal for a Council Directive on unfair terms in consumer contracts, 1990 OJ.
(C 243) 2, modified by amended proposal for a Council Directive on unfair terms in consumer contracts, 1992 OJ. (C 73) 7. See infra part V.
19. Council Directive 85/577 To Protect the Consumer in Respect of Contracts Negotiated Away from Business Premises, 1985 OJ. (L 372) 31.
20. Council Directive 87/102 For the Approximation of the Laws, Regulations and
Administrative Provisions of the Member States Concerning Consumer Credit, 1987 OJ.
(L 42) 48.
21. Proposal for a Council Directive 6n the protection of consumers in respect of contracts negotiated at a distance (distance selling), 1992 0.J. (C 156) 14 (submitted by the
Commission on May 21, 1992).
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Third, other texts concern purely specific matters such as the directive regulating package tours which is specific to the tourism indus-

try.2 Another example is the regulation of the use of credit cards,
aimed primarily at credit institutionsP3

Important work has already been done, and numerous projects
are under way, including some that concern matters of great significance in general law such as liability for services and the usage of unfair contractual terms.

Iii. EUROPEAN COURT OF JUSTICE
Even though the European Court of Justice ("Court") is cited
less often in the field of consumer protection than in other areas of
law, the Court has been concerned with consumer interests for a long
time.

Even before consumer protection was incorporated into European legislation, the Court referred to consumer protection in the famous case Cassis de Dijon.24 In fact, the so-called "new approach" to
the issues raised by barriers to commerce within the EC was presented
first in Cassis de Dijon before it was incorporated by the Commission
in its White Paper?5 This new approach focused on "mutual recognition" of national regulations as it did with "approximation of legislation." 26
In establishing the principle of mutual recognition, the Commission admitted that consumer protection could possibly justify a restriction on the free movement of goods as well as on the performance of
22. Council Directive 90/314, 1990 OJ. (L 158) 59 (regarding travel, vacations, and
package tours). This Directive provides for numerous disclosures and an obligatory guarantee for damages suffered by the consumer.
23. Commission Recommendation of December 8, 1987 on a European Code of Conduct relating to electronic payment (Relations between financial institutions, traders and
service establishments, and consumers), 1987 OJ. (L 365) 72; Commission Recommendation of November 17, 1988 concerning payment systems, and in particular the relationship
between cardholder and card issuer, 1988 OJ. (L 317) 55. These texts require the completion of a written contract prior to the use of a debit card and place the burden of proving
the recorded transactions on the issuer in case of litigation with the holder of a card.
24. Case 120178, Rewe-Zentral AG v. Bundesmonopolverwaltung fdr Branntwein,

1979 E.C.R. 649 [hereinafter Cassis de Dijon]. See also JEAN
AF'.RrS 180-202 (1984).'

SCHAPIRA Er AL., Dnorr

EtROPAEN DES

25. Completing the Internal Market: White Paper from the Commission to the European Council, 1985 O.J. (C 344) 16 [hereinafter WHrm PAPER].
26. "The harmonization approach has been the cornerstone of Community action"
aimed at suppressing direct barriers to commerce, id. para. 61, and "[flollowing the rulings
of the [European] Court of Justice, ... goods lawfully manufactured and marketed in one
Member State must be allowed free entry to all the other Member States." Id. para. 77.
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services.2 7 More precisely, the Court held that the existing differences
among various national legislation in matters not governed by any European regulation needed to be accepted, and mutually recognized
among member states, to the extent that these differences could be
justified by public policy concerns such as consumer protection.28
However, the Court hesitates to uphold restrictions by member
states on the freedom of movements of goods and, therefore, has developed a narrow interpretation of "consumer protection." This reluctance explains the Court's holdings in cases such as GB-INNO-BM
v. Luxembourg,29 in which a Luxembourg regulation of commercial
advertising was held to be disproportionate and, thus, in conflict with
the Treaty by applying the principle of proportionality. The regulation provided that any offer of sale which showed a price reduction
could not also list the length of time the price reduction will last or the
original price.30 The rational was that it would make the offer too
attractive for consumers. The regulation was void for two reasons:
1) Any legislation limiting or prohibiting certain forms of advertising
may be of such nature as to restrain the volume of imports entering a
member state and to create a barrier against those imports, even
though it applies without distinguishing between national and imported goods; and 2) A regulation that denies infornation to consumers including exact comparisons of prices may not be justified by any
public policy considerations.31
The Court is currently reviewing the legality of a German regulation that prohibits "aggressive" advertising and applies a presumption
of fraud even when the advertised prices are technically correct. Nevertheless, consumer protection may in itself justify restrictions on the
free movement of goods and services, although such restrictions are
strictly limited.
Moreover, when a case involves national legislation that provides
for more consumer protection than European law, the Court often
supports it. Thus, the trend will most likely be that national legislation
may provide more consumer protection than European legislation.
27.
28.
29.
30.

Cassis de Dijon, supra note 24, at 658-59.
Id.
GB-INNO-BM v. Luxembourg, 2 C.M.L.R. 801 (1991).
Id. See also Case 286/81, Criminal Proceedings Against Oosthoeks, 1982 E.C.R,

4575.
31. A restriction on the free movement of goods must be ju;tified by public policy
considerations. The Court states that information is one of the major concerns of the EC
law of consumer protection. GB-INNO-BM v. Luxembourg, supra note 29.
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This principle is exemplified by the ruling in Di Pinto.32 The issue in
Di Pinto was whether a French regulation on door-to-door solicitation
could protect businesses as well as individuals. The Court tried to define the relationship that may exist between the Council Directive of
December 20, 1985 on door-to-door soliciting and a more protective
national law. The Court held that although the European law does
not apply to merchants being solicited on business premises to sell
their businesses,
a member state may grant merchants this
3
protection
In Alsthom Atlantique, the Court held that French case law which
establishes very strict rules governing a seller's liability does not contradict the objectives of the Treaty of Rome, including the provisions
for the free movement of goods? 4 The Court held that the French law
"was indistinctly applicable to all business transactions governed by
French law, and neither its purpose, nor its effect was to restrain exports and to discriminate in favor of national production or domestic
markets. 35
The directive regulating deceptive advertising expressly follows
this opinion by indicating that "it does not contradict current or future
regulations purporting to ensure more complete consumer
protection.

36

As a result, consumer protection law at the EC level does not
purport to create perfect uniformity. European consumer protection
law appears to conform with the "new approach" which balances approximation of the laws and mutual recognition 7 and thus leaves
some room for national conceptions and initiatives.
IV. ISSUES AND MAJOR TRENDS
Understanding the concern for consumer protection requires
analysis in light of traditional EC objectives. This concern is expressed principally in approximation regulations, but it is a policy that
is directed towards benefiting individuals, rather than an instrument
designed to suppress technical trade barriers to achieve a unified market. The approximation of legislation aimed at developing consumer
protection is partly useful for the free movement of goods and serv32.
33.
34.
35.
36.
37.

Case 316/89, Di Pinto, 1991 E.C.R. 1189.
Id.
Case C-339189, Alsthom Atlantique v. Sulzer, 1991 E.C.R. 107.
Id. at 273.
Council Directive 841450, supra note 12, art. 7.
See Winrr PAPER, supra note 25, paras. 61-68.
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ices. Achieving that freedom is not, however, the major justification
for the approximation of legislation in the field of consumer protection. The justification may rather be found in a certain philosophy of
economic and social relations. 8 The mandatory goal, which is to
reach a "high" level of protection, and the fact that the Maastricht
Treaty includes one full title dealing with consumer protection supports this opinion.
Today, consumers can be protected better at the European level
than at the national level. For instance, the fact that the French bill
promoting judicial review of unfair contractual terms has recently
been abandoned shows that European authorities rather than
national
39
authorities are better able to exercise control in this area.
The business community may consider this trend in legislation
favoring consumer protection a disadvantage. In fact, one consequence of this trend is that sellers' obligations and business costs increase. Restricting advertising may lower profits. Requiring sellers to
provide more information generally increases costs and may reduce
sales. Prohibiting certain contractual terms, especially those aimed at
reducing a seller's liability is likely to encourage claims that will have
to be answered and often settled. The increased liability for damages
is also likely to raise claims and requests for damages. These rules
approach business at various stages. The pre-contracting period is
governed by the regulation on advertising and the obligation to provide specific information. The contract itself is governed by the prohibition of unfair contractual terms, and the completion of the contract
raises risks of potential liability with respect to consumers and third
parties. In addition, all of these rules are considered matters of public
policy, meaning that any conflicting contractual provisions will be
void.
However, despite these drawbacks, it is possible to envision this
situation benefiting everyone. Positive consequences will result from
these new rules for the businesses that will face a unified European
market. Although these rules certainly place a greater burden on
businesses, the approximation of national laws at the European level
38. See Jerome Huet, Responsabilit du fait des produits difectueux, J.-CL. EuRoPS
FASC. 2020 para.13 et seq. (1991) (expressing the opinion that consumer protection and not
the removal of barriers to the proper functioning of the unified market is the right justification for the Council Directive).
39. The Law of January 18,1992 reinforcing consumer protection would have included
judicial review of unfair contractual terms, but the provision setting up this review was
dropped at the last moment. See also Jerome Huet, Les hauts et les bas de la protection
contre les clauses abusives, 66 LA SEMAINE JURIDIQUE [J.C.P.] 1.3502 (1992).
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for consumer protection is likely to produce advantages for business.
These rules will clarify the legal context in which business will operate.
It is more efficient for a business to operate under similar sets of rules
throughout the EC than to work under divergent legal systems. To
the extent that the principles guiding these new rules are simple, less
litigation may be expected than-if an intricate web of rules governs.
The new legislation should also indirectly improve the image of business because contracts will be more balanced and damages will be better compensated.
V. MAJOR TEXTS: TOWARD A COMMON
EUROPEAN LAW
In any case, little by little, a kind of common European consumer
law is being put in place which has had the effect of profoundly reforming tort and contract law within the member states of the EC.40
This European common law is currently based on three major texts:
the Council Directive of 1985 regarding liability for defective products; the proposal of 1990 for a Council Directive on the liability of
suppliers of services; and the proposal of 1990-92 for a Council Directive on unfair terms in consumer contracts.
A. Liability for Defective Products
Council Directive 85/374, of July 25, 1985, provides as a matter of
principle that the manufacturer is liable for any physical injury or
damage to the consumer's property caused by a defective product 41
There is strict liability for defective products; evidence of negligence is
unnecessary.4' The plaintiff only needs to prove that the product is
43
defective and that the defect caused the damage
The directive was inspired by and closely resembles the American
Model Uniform Product Liability Act (MUPLA).44 MUPLA, how40. This is, perhaps, a precursor of an eventual European Contract Code. See also
Giuseppe Gandolfi, Pourun code europgen des contrats,91 RPv. TRiM. DRn.Civ. 707 (1992).
41. Council Directive 85/374, supra note 7.
42. Id.art. 1
43. Id.arL 4
44. Model Uniform Product Liability Act, 44 Fed. Reg. 62,714 (1979) (proposed Oct.
31,1979) [hereinafter MUPLA]. See Jerry J. Phillips, The Status of Products Liability Law
in the United States of America, CoMP. PRODUCt LmAmBrun 143, 152-53 (1986). See also
PERRm MARIE, NoUVEAUX DEVELOPEMENTS DE LA RESPONSABILrTE DU FAIT DES
PRODUrrs EN Dxorr AMEICAN 37-101 (1985); YvAN MARKovrrs, LA DmEcnVE C.E.E.
Du 25 jUiL.Er 1985 SUR LA RESPONSABiLrr DU FArr DES PRODUrIS D lFECTUEUIX 11-52

(1990) (point no. 7 et seq.); Jerry 3. Phillips, The ProposedFederalProducts Liability Stat-
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ever, does not grant as much protection to victims as does the directive. The Act distinguishes manufacturing defects from design defects
and defective warnings, and only the manufacturing defects give rise
to strict liability, whereas design defects and defective warnings are
held to a negligence standard. 45 Using a more general definition than
MUPLA, the European Directive considers a product to be defective
if "it does not provide the safety which a person is entitled to expect,
taking all circumstances into account, including: (a) the presentation
of the product; (b) the use to which it could reasonably be expected
that the product would be put; (c) the time when the product was put
'46
into circulation.
Although a manufacturer's negligence may be demonstrated in a
variety of circumstances, it is not necessary in principle under the directive to demonstrate negligence to obtain compensation. 47
Moreover, in order to strengthen the effectiveness of the protection, the directive provides that if multiple manufacturers are responsible for the defective product, they are jointly and severally liable.4 8
A manufacturer may not argue the contributory negligence of a third
party as a defense to mitigate liability.49 In addition, contractual provisions reducing or negating a manufacturer's liability are prohibited
in consumer contracts.50
There are some limitations placed on a manufacturer's liability.
When a product has been released on the market for more than ten
years, the victim is precluded from bringing a claim. 1 Although this
defense is fair in most cases, it may provide insufficient protection to
victims with respect to certain products, such as medicines, which may
reveal hazardous effects long after being on the market. Another defense provided in the directive is the famous "development risk" defense, 52 which is similar to a provision in MUPLA.5 3 Under this
defense, a manufacturer may argue that detecting the defect was impossible based on science and technology at the time the product was
ute, 28 ViLL. L. REv. 1156 (1982-83); Frank J. Vandall, Undermining Torts Policies: Products Liability Legislation, 30 AM. U. L. REv. 673 (1981).
45. MUPLA, supra note 44, at 62,721.
46. Council Directive 85/374, supra note 7, art. 6(1).
47. However, there is no equivalent in the European directive to the "post-manufacture duty to warn" provided in MUPLA. MULPA, supra note 44, .1104(C)(6).
48. Council Directive 85/374, supra note 7, art. 5.

49. Id. art. 8(1).
50. Id. art. 12.
51. Id. art. 11.

52. Il art. 7(e).
53. See MUPLA, supra note 44, § 107(E).
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manufactured. Member states may allow this defense within their ju-

risdiction s4 Finally, the classic defense of comparative negligence
may reduce damages or preclude the victim's claim altogether.55

The directive provides that the member states were obliged to

implement its provisions in their national laws before July 30, 1988.
By January 1, 1993, only ten out of twelve member states had implemented it. France and Spain failed to perform their obligations in this
regard. France was reprimanded by the Court on January 13, 1993, in
Commission v. France, for failure to comply with the directive.
B.

Liability for Suppliers of Services

Completing the rules of liability aimed at protecting consumers, a
Council Directive proposal provides liability for businesses rendering
defective services. 58 Liability for services operates much like liability
for defective products. The proposal was submitted by the Commission on November 9, 1990 and should be adopted shortly.
The text provides for a presumption of liability against suppliers
of services that injure victims, rather than the strict liability applicable
to manufacturers. The reason for this difference may be that determining the quality of a service is more difficult, and the definition of a
service is more amorphous.5 9 Nevertheless, a supplier of a service that

injures a consumer must compensate for the damages to the person or
his property caused by the service, unless the supplier can prove that
54. Council Directive 85/374, supra note 7, art. 7(e).

55. Id. art. 8(2).
56. Id. art. 19(1). The member states also were supposed to make choices on the
points left open by articles 15 and 16 of the Directive. That is to say, the member states
were supposed to decide whether to include or exclude agricultural products within the
scope of products liability, whether to provide for exoneration of the manufacturer in the
event of defects due to development risks, or whether to provide a financial cap on liability, however, limits on liability could not be less than 70 million ecu.
On the whole, the member states have adopted the least restrictive options. Agricultural products have been excluded (although the proposed French law anticipates including
them). Manufacturers have been relieved of liability for development risks, except in Luxembourg, this question has yet to be resolved in France. In contrast, legislation placing a
ceiling on liability has generally not been retained. Germany, however, which had insisted
on this possibility, has retained such a ceiling.
57. Case C-293/91, Commission v. French Republic, Proceedings of the Court of Justice and Court of Fast Instance of the European Communities, Jan. 11-15, 1993.
58. Proposal for a Council Directive on the liability of suppliers of services, supra note
17.
59. See i

art. 2.
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he was not negligent.6" Liability is based on negligence, but the service provider carries the burden of proving the absence of negligence.
The directive applies to any supplier of services for profit or for public
service. 61It also prohibits any contractual limitation or exculpation of
liability.
Because a supplier of services may avoid liability by proving that
the service was performed carefully, defining in detail the available
defenses is unnecessary. The proposal provides something akin to a
statute of limitations: A consumer cannot state a claim when the service was provided more than five years before the damage arose, but
the limitations period is extended to twenty years for a construction
contract. 62
C.

Consumer Protection in Contracts

Consumer protection through direct regulation of contracts is
principally dealt with in two texts that are presently under
consideration.
The first text is the proposal for a Council Directive on unfair
contractual terms. The first version was submitted on July 24, 199063
and modified in March 1 992 .6r This proposal prohibits contractual
terms that place the consumer in an inferior position or which could
not possibly be fairly negotiated.65 The successive versions of the proposal show the uncertainty that exists concerning two different conceptions of unconscionability. Unfair contractual terms may be
defined, as they are in France, as those that create art imbalance in the
obligations of the parties to the contract. This is the concept that is
found in the first version of the proposal.66 The second version retains
this concept, particularly when it refers to the unreasonable clause
having been imposed due to a position of economic superiority, 67 but
60. Id. arts. 1(1)-(2). As is the case with defective products, the property must be
devoted to the private use of the consumer. Id. art. 4(b).
61. Id. art. 7.
62. Id. art. 9.
63. Proposed Council Directive on unfair terms in consumer contracts, supra note 18.
64. Amended proposal for a Council Directive on unfair terms in consumer contracts,
1992 OJ. (C 73) 7 (submitted by the Commission on March 5, 1992). A more recent typewritten version of this proposal has been circulated since Sept. 8, 1992. Doc. 8406/92,
restricted.
65. See id. arts. 3, 4.
66. Proposed Council Directive on unfair terms in consumer contracts, supra note 18,
art. 2.
67. Amended proposal for a Council Directive on unfair terms in consumer contracts,
supra note 64, art. 4(1).
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it also refers to a conception of an unfair contractual term used in
Germany. According to this second conception of unconscionability,
a term is unfair if it cannot be negotiated individually, as is the case
with pre-drafted standardized contracts offered to consumers. This
definition inspired the second version of the proposal where it states
that unfair terms are those that have not been bargained for
and result
6
in the consumer being placed in a position of inferiority. 8
According to its current wording, the proposal provides that the
member states must take necessary steps to preclude unfair terms in
consumer contracts. This provision allows wide latitude as to the
means that may be chosen to effectuate the policy, including, inter
alia,judicial review of each contract, determination by an administrative entity of what qualifies as an unfair term, and criminal sanctions.69
If, in spite of these prohibitions, unfair terms appear in a contract,
70
they will be considered void.
More specifically, the proposal provides a non-exhaustive list of
contractual terms determined to be unfair. 71 The first draft of the text
is the most protective and the list includes the following terms: Complete or limited immunity for the manufacturer or supplier in the
event of physical injury;72 limits or exclusions on the legal rights of the
consumers vis-t-vis the seller or supplier in case of defective performance;73 and making the signing of the contract binding on the part of
the consumer but not on the manufacturer or supplier.74 A specific
provision governs sales and requires that the consumers "receive
goods which are in conformity with the contract and are fit for the
purpose for which they were sold."' The text also defines the remedies available to victims: reimbursement costs; replacement costs; repair costs; or reduction of price if the buyer retains the goods. Each of
these remedies may be supplemented by other damages to achieve full
compensation.76 The proposal
only protects consumers who contract
77
purposes.
for non-business
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.

Id art. 3.
See generally id.
Id art. 7.
See id art. 3(3) & annex.
Id. annex 1(a).
Id annex 1(b).
Id annex 1(c).
Id art. 6(1).
Id. art. 6(2).
Id art. 2(b).
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The proposal for a Council Directive on the protection of consumers in respect to contracts negotiated at a distance, published on
May 21, 1992, aims at protecting consumers against the risks involved
with these situations, such as misunderstandings or misrepresentations.78 The proposal only protects the party who orders a good or a
service for non-business purposes.7 9

The proposal provides that the offer to contract must include
some specific information, such as the identity of the supplier, certain
features of the product or service, price, conditions of payment, and
the duration of effectiveness of the solicitation. 0 In addition, the text
especially gives the consumer the right to cancel the contract a posteriori within seven days after the product has been received or the service performed.8 1 The purpose of this provision is to allow the
consumer to assess the interest and quality of the performance on the
basis of what was received. This protection does not exist in cases of
customized services, or services furnished upon reservation, such as
transportation, housing, or entertainment shows.82
In addition, the proposal protects consumers against unsolicited
goods or services, known in France as vente par envoi force, and provides that silence on behalf of a consumer cannot constitute assent to
a contract.8 3
VI. DEFINITION OF CONSUMER
Finally, it should be added that defining "consumer" is especially
problematic in this area of the law. A review of European consumer
protection law, combined with rules existing in other fields of law,
such as jurisdiction and conflict of law, reveals that the very notion of
a "consumer" is ambiguous. The definition of "consumer" changes
depending on the context; there could be either a narrow or broad
construction.84
If "consumers" are limited to contracting parties, protection may
be granted only to those contracting for non-business purposes and
78. Proposal for a Council Directive on the protection of consumers in respect of contracts negotiated at a distance, supra note 21.
79. Id. art. 2.
80. Id. art. 6.
81. Id. art. 11(1).
82. Id. art. 11(4).
83. Id. art. 8 (inertia selling).
84. See CAtAjs-AuLoY, supra note 3, paras. 4 et seq. Calais-Auloy considers there to
be two categories of consumers. The notion includes both those who buy a good or service
and those who use them for non-business purposes.
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acting to satisfy purely personal needs or extended to those acting
outside the scope of their main activity, even for business purposes.
In certain cases, the definition goes beyond the contractual context
and includes any individual whose economic or physical interest deserves protection. This second approach may be applied to deceptive
advertising or liability for defective products.
The contract approach is the most natural tool to use to define
"consumer." The Brussels Conventions and the Rome Convention"
both have adopted this approach. The Rome Convention provides
that a consumer is a person who, "for a purpose which can be regarded as being outside his trade or profession," enters into a contract
providing for the furnishing of movable and tangible goods or services, or the financing of such furnishing.' The Rome Convention provides that consumer contracts are governed by the law of the country
where the consumer residesn and that a choice of law clause may not
deprive the consumer of the protection granted by the mandatory
rules that are applicable in the country of residence. 89 This principle
applies when one of three conditions is satisfied: a proposal for a contract or advertising has been made in the country where the consumer
resides and the consumer carries out the contract in that country; the
consumer's order is received in the country of his residence; or the
order is made outside the country of residence after the merchant
solicited the consumer from the country of his residence. 90
Other European legislation employs this contract-based understanding of "consumer." For the application of the directive governing consumer credit, consumer means "any individual who enters
into transactions governed by the present directive for purposes that
are outside the scope of his business or professional activity." 91 Re85. European Communities Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters, 1968 OJ. (L 304) 77 (in effect since 1973) (known
as the Brussels Convention).
86. Convention on the Law Applicable to Contractual Obligations, 1980 OJ.(L266) 1
(known as the Rome Convention).
87. Id. art. 5.
88. Id. art 5(3). Cf.art. 3 (permitting choice of law clauses to be freely negotiated).
89. Id. art. 5(2). Cf.art. 4 (dealing with the law that applies in default of a choice of
law clause).
90. Id. art. 5(2). Article 5(2) also restricts the validity of choice of forum clauses and
offers the consumer a choice as to which jurisdiction could hear the case: either the tribunal of the domicile of the consumer or the domicile of the contracting party. Article 5(1)
also defines a consumer as the one who contracts for purposes that may be considered as
falling outside the scope of professional activity.
91. Council Directive 87/102, supra note 20, art. l(1)(a).
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garding the prohibition of unfair contractual terms, consumer means
"any individual who enters into transactions governed by the present
directive for purposes that may be considered as not falling into the
scope of her professional activity." 92
In these examples, the consumer is considered only as a contracting party and is protected in regard to the transaction provided
for in the contract. This is not always the case.
The Council Directive concerning liability for defective products
retains a different understanding of a "consumer." Anyone, even one
acting in the scope of professional activity, is protected by the provision regarding defective products. This understanding of a consumer
for purposes of protection against defective products is appropriate
because the potential gravity of harm is high and the victim is usually
unable to take precautions. The provisions addressing defective services operate the same as the provisions for defective products. The
proposal for the directive states that the purpose is to promote "safety
of services as part of the relaunching of the consumer protection policy," but it protects any person who suffers from a defective service.
The sole exception to this broad understanding in these two texts
is that damages to goods must be compensated according to the European rules only if they are intended or used for non-business purposes.93 Thus, in order to find the unity of the law in this field, despite
the various understandings of "consumer," it is necessary to focus on
the side of the debtor of protection, that is, the party owing the protection. In fact, the debtor of protection is always a person acting
within a professional context.
VII. CONCLUSION
These differences concerning the beneficiaries of protection,
which perhaps may be unavoidable, do not undermine the efficiency
of consumer protection. European law, in this respect, is organized on
the basis of a policy that shows coherence and voluntarism. It is increasingly obvious that this policy influences the setting of the unified
market in which European businesses must operate.

92. Proposal for a Council Directive on unfair terms in consumer contracts, supra note
18, art. 2(3).
93. See Council Directive 85/374, supra note 7, art. 9; Proposal for a Council Directive
on the liability of suppliers of services, supra note 17, art. 4.

